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Dividend carryover from 1955 ............................. 100,000

Dividend carryover for 2 preceding taxable
years, allowable as a deduction for the year
1956 .................................................................. 140,000

Example 2. The Y Corporation, which files
its income tax returns on the calendar year
basis, has taxable income, adjusted as re-
quired by section 545, in the amount of
$100,000 and has a dividends paid deduction of
$150,000 for the year 1954. For 1955, its taxable
income, adjusted as required by section 545,
is $200,000 and its dividends paid deduction is
$170,000. The dividend carryover to the year
1956 is $20,000 computed as follows:
Dividends paid deduction for 1954 ...................... $150,000
Taxable income for 1954 ..................................... 100,000

Dividend carryover from 1954 ............................. 50,000

Taxable income for 1955 ..................................... 200,000
Dividends paid deduction for 1955 ...................... 170,000

Excess of taxable income over dividends paid
deduction .......................................................... 30,000

Dividend carryover for second preceding taxable
year, allowable as a deduction for the year
1956 .................................................................. 20,000

§ 1.565–1 General rule.
(a) Consent dividends. The dividends

paid deduction, as defined in section
561, includes the consent dividends for
the taxable year. A consent dividend is
a hypothetical distribution (as distin-
guished from an actual distribution)
made by:

(1) A corporation that has a reason-
able basis to believe that it is subject
to the accumulated earnings tax im-
posed in part I of subchapter G, chapter
1 of the Code, or

(2) A corporation described in part II
(personal holding companies or a cor-
poration with adjusted income from
rents described in section 543(a)(2)(A)
which utilizes the consent dividends
described in section 543(a)(2)(B)(iii) to
avoid personal holding company sta-
tus) or part III (foreign personal hold-
ing companies) of subchapter G or in
part I (regulated investment compa-
nies) or part II (real estate investment
trusts) of subchapter M, chapter 1 of
the Code.
A consent dividend may be made by a
corporation described in this paragraph
to any person who owns consent stock
on the last day of the taxable year of
such corporation and who agrees to
treat the hypothetical distribution as
an actual dividend, subject to the limi-

tations in section 565, § 1.565–2, and
paragraph (c)(2) of this section, by fil-
ing a consent at the time and in the
manner specified in paragraph (b) of
this section.

(b) Making and filing of consents. (1) A
consent shall be made on Form 972 in
accordance with this section and the
instructions on the form issued there-
with. It may be made only by or on be-
half of a person who was the actual
owner on the last day of the corpora-
tion’s taxable year of any class of con-
sent stock, that is, the person who
would have been required to include in
gross income any dividends on such
stock actually distributed on the last
day of such year. Form 972 shall con-
tain or be verified by a written declara-
tion that it is made under the penalties
of perjury. In the consent such person
must agree to include in gross income
for his taxable year in which or with
which the taxable year of the corpora-
tion ends a specific amount as a tax-
able dividend.

(2) See paragraph (c) of this section
and § 1.565–2 for the rules as to when all
or a portion of the amount so specified
will be disregarded for tax purposes.

(3) A consent may be filed at any
time not later than the due date of the
corporation’s income tax return for the
taxable year for which the dividends
paid deduction is claimed. With such
return, and not later than the due date
thereof, the corporation must file
Forms 972 duly executed by each con-
senting shareholder, and a return on
Form 973 showing by classes the stock
outstanding on the first and last days
of the taxable year, the dividend rights
of such stock, distributions made dur-
ing the taxable year to shareholders,
and giving all the other information re-
quired by the form. Form 973 shall con-
tain or be verified by a written declara-
tion that is made under the penalties
of perjury.

(c) Taxability of amounts specified in
consents. (1) The filing of a consent is
irrevocable, and except as otherwise
provided in section 565(b), § 1.565–2, and
paragraph (c)(2) of this section, the full
amount specified in a consent filed by
a shareholder of a corporation de-
scribed in paragraph (a) of this section
shall be included in the gross income of
the shareholder as a taxable dividend.
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Where the shareholder is taxable on a
dividend only if received from sources
within the United States, the amount
specified in the consent of the share-
holder shall be treated as a dividend
from sources within the United States
in the same manner as if the dividend
has been paid in money to the share-
holder on the last day of the corpora-
tion’s taxable year. See paragraph (b)
of this section relating to the making
and filing of consents, and section
565(e) and § 1.565–5, with respect to the
payment requirement in the case of
nonresident aliens and foreign corpora-
tions.

(2) To the extent that the Commis-
sioner determines that the corporation
making a consent dividend is not a cor-
poration described in paragraph (a) of
this section, the amount specified in
the consent is not a consent dividend
and the amount specified in the con-
sent will not be included in the gross
income of the shareholder. In addition,
where a corporation is described in
paragraph (a)(1) but not paragraph
(a)(2) of this section, to the extent that
the Commissioner determines that the
amount specified in a consent is larger
than the amount of earnings subject to
the accumulated earnings tax imposed
by part I of subchapter G, such excess
is not a consent dividend under para-
graph (a) of this section and will not be
included in the gross income of the
shareholder.

(3) Except as provided in section
565(b), § 1.565–2 and paragraph (c)(2) of
this section, once a shareholder’s con-
sent is filed, the full amount specified
in such consent must be included in the
shareholder’s gross income as a taxable
dividend, and the ground upon which a
deduction for consent dividends is de-
nied the corporation does not affect the
taxability of a shareholder whose con-
sent has been filed for the amount
specified in the consent. For example,
although described in part I, II, or III
of subchapter G, or part I or II of sub-
chapter M, chapter 1 of the Code, the
corporation’s taxable income (as ad-
justed under section 535(b), 545(b),
556(b), 852(b)(2), or 857(b)(2), as appro-
priate) may be less than the total of
the consent dividends.

(4) A shareholder who is a non-
resident alien or a foreign corporation

is taxable on the full amount of the
consent dividend that otherwise quali-
fies under this section even though
that payment has not been made as re-
quired by section 565(e) and § 1.565–5.

(5) Income of a foreign corporation is
not subject to the tax on accumulated
earnings under part I of subchapter G,
chapter 1 of the Code except to the ex-
tent of U.S. source income, adjusted as
permitted under section 535. See sec-
tion 535 (b) and (d) and § 1.535–1(b).
Therefore, foreign source earnings
(other than those distributions subject
to resourcing under section 535(d)) of a
foreign corporation that is not de-
scribed in paragraph (a)(2) of this sec-
tion cannot qualify for consent divi-
dend treatment. Accordingly, a consent
dividend made by a foreign corporation
described in paragraph (a)(1) of this
section shall not be effective with re-
spect to all of the corporation’s earn-
ings, but shall relate solely to earnings
which would have been, in the absence
of the consent dividend, subject to the
accumulated earnings tax.

[T.D. 8244, 54 FR 10538, Mar. 14, 1989]

§ 1.565–2 Limitations.
(a) General rule. Amounts specified in

consents filed by shareholders or other
beneficial owners of a corporation de-
scribed in § 1.565–1(a) are not treated as
consent dividends to the extent that—

(1) They would constitute a pref-
erential dividend or

(2) They would not constitute a divi-
dend (as defined in section 316),
if distributed in money to shareholders
on the last day of the taxable year of
the corporation. If any portion of any
amount specified in a consent filed by
a shareholder of a corporation de-
scribed in the preceding sentence is not
treated as a consent dividend under
section 565(b) and this section, it is dis-
regarded for all tax purposes. For ex-
ample, it is not taxable to the consent-
ing shareholder, and paragraph (c) of
§ 1.565–1 is not applicable to this por-
tion of the amount specified in the con-
sent.

(b) Preferential Distribution. (1) A pref-
erential distribution is an actual dis-
tribution, or a consent distribution, or
a combination of the two, which in-
volves a preference to one or more
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